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Abstract:  The qualification process is a multi-stage and complex process in the activities of a law enforcement officer. 

It is conditioned by the criminal procedural stages, if we are talking about procedural law and the presence of 

evidence, facts characterizing the signs of the corpus delicti, if we are talking about substantive law. In the 

process of qualification, it is important to understand the mental attitude of a person to what he has done. If 

the subject makes a mistake in assessing what is happening, then the law enforcement officer must apply the 

rules for qualifying the act in the presence of a factual error. It's like formulas in mathematics, physics, or 

spelling rules. That is, when identifying a factual error, the law enforcement officer uses a special rule of 

qualification of the deed, taking into account the factual error.

1 INTRODUCTION 

As is known, the process of qualifying a criminal act 

contains a number of difficulties caused by the 

establishment of signs of the subjective side of the 

crime. This fact is due to the hidden internal attitude 

of the subject of the crime to the act and the 

consequences that occurred as a result of its 

commission. However, it is difficult to assess the 

content of mental processes occurring in the 

consciousness of a person in connection with the 

commission of a crime, acts as one of the most 

important grounds for bringing a person to criminal 

responsibility and implementing the principle of 

guilt. 

Overcoming these difficulties is also due to the 

fact that the person who committed the crime, in some 

cases, incorrectly assesses the actual circumstances of 

the case, which, of course, are related to the criminal 

act (Moore, Lopes, 1999). Such an assessment of the 

circumstances, in relation to criminal law, is called a 

factual error (Smith, 1998). If there is a factual error, 

the person who committed the crime incorrectly 

evaluates the objective signs of the act, because the 

content of guilt as a sign of the crime itself is the 

product of an incorrect assessment.  
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2 MATERIALS AND METHODS 

The methodology of the study includes the basic 

theories, principles of legal science and practice on 

the qualification of criminal acts in the presence of a 

factual error.  

During the research, general and private methods 

were used. So, the formal legal method is used in the 

disclosure of concepts, categories. In our case, the 

concept of qualification of a crime is indicated from 

the point of view of procedural and material. The 

content of the factual error from the standpoint of 

criminal law is disclosed. The ratio of the factual error 

with the mental attitude of the subject of the crime to 

the criminal action, inaction and harmful 

consequences resulting from the commission of the 

crime.  The types of factual errors are indicated in 

relation to the elements and signs of the corpus 

delicti. Analysis, synthesis – in the characterization of 

elements and signs of criminal acts of an ecological 

orientation. The analysis made it possible to identify 

how a person's misconceptions about the content of a 

particular feature of the composition enshrined in the 

Criminal Code correlate with actual circumstances. 



This analysis allowed us to synthesize conclusions, 

which are concluded in the development of types of 

factual errors. The conclusions drawn are of 

significant importance for law enforcement practice 

in matters of qualifications. 

3 RESULTS AND DISCUSSION 

Objective signs of a crime form an object and an 

objective side, including a criminal act, consequences 

and a causal relationship, therefore, a factual error 

may be an error related to the properties of: the object 

of encroachment or its subject, as well as related to 

the properties of the victim's personality; to the actual 

circumstances determining the act and the causal 

relationship between it and the criminal 

consequences. 

With regard to ecological compositions, a 

common mistake is in the subject of encroachment. It 

is expressed in a misconception about the 

characteristics and properties of objects within the 

framework of those social relations that a person 

encroaches on (Anohin, 2004). It should be noted that 

a number of factual errors in the subject of the crime 

does not change the qualification. So, for example, a 

person believes that he is mining some marine 

animals, but in fact affects other marine mammals. 

An error regarding the quality of the subject, for 

example, illegally obtained, as the subject believes, 

animals protected by Part 2 of Article 256 of the 

Criminal Code of the Russian Federation, and 

objectively they are not. In this case, the act is 

qualified by the direction of the intent of the subject 

of the crime as an attempt on a crime.  

It is known from the theory of criminal law that in 

some cases, the subject also determines the sphere of 

public relations that the criminal encroaches on and 

helps to distinguish the objects of encroachments. 

From the point of view of the qualification of a crime 

in such a situation, we are talking about an error in the 

object of encroachment. This error does not change 

the form of guilt, but concerns its specific content. A 

similar situation may arise in relation to acts that are 

provided for by Articles 256 of the Criminal Code of 

the Russian Federation; 260 of the Criminal Code of 

the Russian Federation (illegal extraction of aquatic 

biological resources and illegal logging of forest 

plantations). With this kind of error, criminal acts are 

qualified by the direction of intent.  Thus, the court's 

qualification of a criminal act as theft of someone 

else's property upon catching fish in a privately 

owned river seems to be incorrect. Since the culprit in 

the judicial investigation claimed that he did not 

know about the location of the reservoir in the use of 

a private person (Rarog, 2008). If the judge had 

applied the rules of qualification of the deed in the 

presence of a factual error, he would not have found 

grounds for bringing a citizen to criminal 

responsibility, since there are no signs of illegal 

extraction of aquatic biological resources. Such 

situations can be stated in case of an error of the place 

and circumstances of the commission of the act, i.e. 

in some situations to change the qualification, in 

others – to exclude criminal liability. 

As for mistakes regarding causes, consequences, 

the relationship between consequences and actions, 

inactions, they retain the intent of the committed act. 

In such cases, the imputation of a criminal result, i.e. 

the commission of a completed intentional crime, is 

excluded. For example, a person committing an act 

under Article 259 of the Criminal Code of the Russian 

Federation believes that populations of organisms 

have died as a result of his actions. In reality, the 

cause of death was a combination of circumstances. 

In this case, the act qualifies as an attempt on this 

crime. The situation when a person is mistaken about 

the mandatory availability of relevant documents for 

the implementation of certain actions will also be 

regarded as an attempt. So, Mr. M., being the acting 

head of the power line service, not having a logging 

ticket, directed the actions of the bulldozer driver, 

indicating the boundaries of the work, the direction of 

movement, the depth of lowering the blade. During 

the clearing, raw-growing woody and shrubby plants 

were damaged and destroyed: maple, ash, linden, 

birch, willow, rowan, brittle buckthorn, common 

hazel, warty birch, as well as meadow vegetation 

listed in the Red Book. In the testimony, the culprit 

noted that he did not know that by these actions he 

was destroying forest plantations and violating the 

regime of specially protected natural territories and 

natural objects (Mal'cev, 2010). Depending on the 

specific circumstances, such acts are qualified as an 

attempt to commit the corresponding encroachment. 

As for the socially dangerous consequences, the 

error here may lie in the subject's awareness of their 

presence or absence. For example, a person who has 

committed a crime believes that he has caused 

significant harm, especially major damage, but in 

reality this does not happen. Such actions are 

regarded as an attempt to commit a criminal offense. 

In cases where the subject does not foresee criminal 

consequences, and they occur, then this error 

excludes criminal liability for intentionally causing 

the consequences that have occurred. But, it is 

possible to attract a person for committing a crime by 

negligence, if, of course, this act is provided for by 



the criminal code. If, in fact, the act did not entail the 

consequences that the subject expected, then it 

qualifies as an attempt on a crime that was covered by 

intent, in combination with careless infliction of harm 

that occurred as a result of a criminal act. If there was 

no intent to cause harm, but as a result of non-

compliance with any rules, which was intentional, 

harmful consequences occurred, then the act qualifies 

as intent to non-compliance with the rules and 

careless attitude to the consequences. So, the drilling 

foreman P., in accordance with the rules of 

environmental protection, was obliged to prevent 

water from leaving the embankment area during 

snowmelt.  To reduce the water level in storage 

facilities to a minimum by pumping and removing the 

oil-water emulsion. To send the drains to the sanitary 

storage.  P., believing that the process is controlled, 

allowed a large volume of water runoff with a film of 

petroleum products from technical storages to the 

territory of the forest. Pollution caused damage to the 

fertile layer, soil, forest litter of the state forest fund. 

As a result of these actions of the drilling foreman, 

the forest fund, i.e. the environmental object, has 

suffered deterioration, which can be eliminated by 

large financial costs (Esakov, Rarog, CHuchaev, 

2008; Gaevskaya, Kruglov, 2011). In this case, the act 

is qualified under the article of the Criminal Code, 

which provides for liability for violation of the rules 

of environmental protection during the work, which 

caused significant damage to natural objects by 

negligence.  Another example that reveals the mental 

attitude of a person to the act and consequences is the 

criminal activity of Mr.D., who, based on the 

materials of the criminal case, without having a 

mining allotment, without having a positive 

conclusion of the state environmental expertise on the 

project "Ecological justification for the placement of 

a temporary landfill of solid household waste for the 

I. district of I.region". Without having a resolution of 

the head of the I.district administration on the 

provision of a land plot for the construction of a solid 

waste landfill. Without having a contract for the use 

of the land plot. Without having a license for waste 

disposal activities, he illegally organized a landfill of 

solid household waste on the outskirts of the city and 

on agricultural lands under the jurisdiction of the 

educational farm. During the period of activity of the 

specified landfill, Mr.D. illegally buried on 

agricultural lands at least thirteen thousand cubic 

meters of solid household and industrial waste of the 

third and fourth hazard class, received from the 

enterprises of the city of I. Which entailed serious 

consequences in the form of causing significant 

damage to the environment from cluttering and land 

pollution, which, according to the calculation made 

by the specialists of the Committee of Natural 

Resources, amounted to two million rubles. In this 

case, the act committed by Mr.D. is covered by the 

features of the article of the Criminal Code, which 

provides for liability for violation of environmental 

protection rules during the production of works. As 

we noted earlier, this norm regulates intent to violate 

the rules and careless attitude to the consequences. In 

addition, Mr.D. committed illegal entrepreneurship, 

that is, carrying out entrepreneurial activity without a 

special permit (license), when such permission is 

required, involving the extraction of income in a large 

amount, causing major damage to the state. So, Mr.D. 

being a director of a joint-stock company, did not 

receive a license provided for by federal legislation. 

The Law contains an imperative that establishes that 

the activities for the disposal of production and 

consumption waste are subject to licensing. In 

addition, Mr.D was charged by the Prosecutor's office 

for illegal entrepreneurship. Mr. D., knowing about 

the charge, continued to accept on a paid basis from 

the enterprises of the city of I. for the disposal of solid 

household and industrial waste. At the same time, 

there were no relevant documents of a permissive 

nature (of an environmental nature and establishing 

the right of ownership or lease). For these actions, 

Mr.D. received a large amount of income. According 

to experts, two million rubles will be required to 

eliminate an unauthorized landfill. From which it 

follows that such acts cannot be covered only by the 

ecological composition. A set is required for 

intentional actions of carrying out illegal business 

activities with the extraction of large income 

(YAkovleva, 2019). 

4 CONCLUSIONS 

Thus, the delusion of a person (in other words, a 

factual mistake) who committed a socially dangerous 

act in the field of ecology, regarding its true actual 

content, affects a number of issues: bringing him to 

criminal responsibility, the qualification of what he 

did, and, as a consequence, the imposition of 

punishment. What should the law enforcement officer 

take into account when qualifying a crime with a 

factual error? It is necessary to consider the 

following: 1) awareness by the subject of social 

relations that he encroaches on in the process of 

committing a crime; 2) awareness of the 

characteristics of the subject of the crime, the identity 

of the victim; 3) mental attitude to the method of 

committing a crime, the means of committing a 



crime; 4) the subject's attitude to the quality and 

severity of socially dangerous consequences; 5) 

awareness of the causes and consequences between 

the act and consequences. 
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